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A solicitor’s guide to neuropsychological evidence in paediatric brain injury claims.
Produced by INNEG based on key clinical and medico-legal insights shared during
our webinar on Neuropsychological Evidence in Paediatric Brain Injury.
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Introduction

Paediatric brain injury claims are
frequently assessed through an
adult lens. Early recovery
appears reassuring. Imaging is
reported as normal. School
reports describe a child who is
“doing fine.”

Yet, as discussed in this
webinar, the most serious
consequences of childhood

brain injury are often neither
immediate nor obvious.

For solicitors, this presents a
significant medico-legal risk. The
absence of early deficit does not
equate to a favourable long-term

outcome. Apparently positive
primary school reports may
mask difficulties that only

emerge when developmental
demands increase. Conventional

imaging may not capture
functional compromise.
Premature  assessment may

understate lifetime impact.

The challenge is not simply
understanding neuropsychology.
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It is recognising when evidence
is incomplete, premature, overly
reductionist, or vulnerable to
criticism, and structuring your
case strategy accordingly.

This guide distils the key
medico-legal insights from the
discussion between Dr Nigel
Colbert and Hylton Armstrong
KC, focusing on how solicitors
can strategically deploy
neuropsychological evidence in
paediatric brain injury litigation.
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Paediatric Brain Injury Is
Not Adult Brain Injury

A recurring theme throughout
the discussion was the danger of
approaching paediatric brain
injury through an adult lens. In
adult litigation, the medico-legal
exercise is often comparatively
straightforward  in  structure:
there is a pre-injury baseline,
and the task is to identify what
has been lost. Functioning
before the index event can
usually be described, measured,
and contrasted with the present.

In children, that framework does
not hold. As Dr Colbert
emphasised, the language of
“rehabilitation” is  frequently
misplaced in paediatric cases
because there may be no
meaningful or a prior level of
functioning to return to. Instead,
the focus is habilitation.
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The central issue is not
restoration, but development -
understanding how the child
would most probably have
progressed before the injury.




This distinction fundamentally
reshapes  the medico-legal

enquiry. Questions about
educational attainment,
employability, social
competence, independence,

and even the capacity to form
and sustain family relationships
cannot be answered solely by
looking at current performance.
They require a projection of
developmental trajectory,
informed by an understanding of
childhood maturation and the
complex interplay between
cognitive, emotional and social
development.

For solicitors, this means that
instructions to experts must
move beyond a snapshot of
present functioning. The real
question is not simply what the
child can do now, but what their
developmental pathway would
have looked like absent the
index event, and how that
trajectory has been altered by it.
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The Danger of Reassuring
Early Evidence

independent
are not tested in the same
sustained way they will be later.
Within that environment, subtle

A further theme emerging from
the discussion was the particular
litigation risk posed by
reassuring early evidence. In
paediatric cases, early
documentation can create a
narrative  of  recovery  or
normality that is, at best,
incomplete and, at worst,
misleading.

Primary school reports were
described as frequently
“upbeating,” framed positively,
and focused on skills that are
“developing” or “emerging”. At

that stage of  education,
demands on executive
functioning are relatively

modest. Children move through
the day collectively with their
peer group. Planning,
organisation, inhibition and
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problem-solving

cognitive  inefficiencies can
remain largely concealed.

It is precisely these small
inefficiencies that carry long-
term significance. Slight delays
in reading acquisition, slower
written output, minor difficulties

processing multi-step
instructions - these may be
interpreted as ordinary
developmental variation.
Teachers may reasonably

conclude that the child is “not
the worst in the group” and will
catch up. Yet such optimism can
obscure early indicators of
dysmaturation.



Dr Colbert illustrated this risk through direct classroom observation. A
child who was reportedly coping well in primary school was observed
during a physical education lesson to be consistently behind his
peers. Instructions were given to the group; he did not process them
independently but instead copied others, approximately thirty
seconds later. Nothing in the written reports captured that lag. On
paper, he was functioning adequately. In practice, he was
compensating.

For solicitors, this distinction is critical. A positive primary school
report does not determine outcome. The absence of overt
behavioural crisis does not equate to intact executive functioning.
Subtle delay may represent the early manifestation of difficulties that
will only become fully apparent when developmental demands
increase.

Where litigation concludes before the child has faced those increased
demands, particularly before transition to secondary education, there
is a real risk that long-term impact will be underestimated.
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The “Sleeper Effect”

individual
Emotional regulation is tested
by novelty, unpredictability and
increased academic pressure.

Closely linked to the risk of
reassuring early evidence is
what was described in the
discussion as the “sleeper
effect”. A child may appear to
function adequately throughout
primary  school, only  for
significant difficulties to emerge
later,  when developmental
expectations shift.

The transition to secondary
school represents a critical
stress test. The environment
changes dramatically. Instead of
moving as part of a single peer
group under close supervision,
the young person is required to
navigate a complex timetable,
manage movement across a
much larger physical space, and
adapt to multiple teachers and
subjects. Planning, organisation
and inhibition, previously
scaffolded by the structure of
the primary classroom, become
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responsibilities.

At  this stage, executive
functioning becomes central. As
discussed, the developing brain
is not simply a static structure
but a dynamic system in which
different networks come online
at different stages. Where
frontal networks associated with
planning, impulse control and
flexibility fail to mature in step
with rising environmental
demands, behavioural
disturbance and academic
underperformance may follow.
Difficulties that were once
masked by structure are
exposed by independence.

The medico-legal
are significant.

implications



An assessment conducted solely within the relative containment of
primary education may not capture the full extent of future
vulnerability. Dr Colbert expressed a clear preference to observe how
a child manages after the transition to high school before forming a
firm view on long-term prognosis.

For solicitors, this introduces a strategic dimension to case
management. It may be necessary to stage assessments across
developmental milestones, to resist pressure for early final prognosis
evidence, and to recognise that apparent stability at age nine or ten
does not reliably predict functioning at fourteen or fifteen. Where
litigation concludes before executive demands have meaningfully
increased, there is a real risk that long-term impact - educational,
behavioural and social - will be underestimated.
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Imaging: Structural vs
Functional Reality

The discussion also addressed a
recurring evidential issue in
paediatric brain injury claims: the
role and limits of conventional
imaging. CT scans and MRI
scans are, by their nature,
structurally focused. They are
valuable in identifying acute
pathology - haemorrhage, overt
structural damage, gross
abnormalities. However, their
routine clinical use does not
extend to demonstrating how
the brain is functioning in real
time.

As explored in the webinar,
contemporary understanding
increasingly emphasises that
outcome is not determined
solely by focal lesions but by the
integrity and interaction of
neural networks. The brain
operates as a complex,
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interconnected system.
Disruption to communication
pathways and network
efficiency may produce
significant cognitive and
behavioural consequences,

even where structural imaging
appears unremarkable.




Standard imaging techniques do not routinely capture these
functional dynamics. They do not show how the brain performs under
the demands of everyday life - how it manages planning, impulse
control, attention, flexibility or social interpretation in real-world
settings.

For solicitors, this distinction is critical. A normal scan does not
exclude meaningful impairment. Where defence arguments rely
heavily on “clean” imaging, it is important to recognise that absence
of radiological findings is not determinative of outcome. In cases
where imaging is inconclusive, neuropsychological assessment
assumes particular significance, because it is designed to evaluate
functional performance rather than structural appearance.

The medico-legal task, therefore, is to bridge the gap between
structural reassurance and functional reality - and to articulate clearly
why apparently normal imaging does not negate cognitive,
behavioural or developmental consequences.
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Psychometric Testing

a range of validated tools and

Psychometric testing was
described as fundamental to
neuropsychological assessment.
However, the discussion made
clear that its value lies not simply
in the numerical outputs it
generates, but in how those
results are obtained, interpreted
and contextualised.

A central point was that test
selection matters. While certain
scales are widely used and
familiar ~ within ~ medico-legal
practice, reliance on a single
ubiquitous instrument may
introduce difficulties, particularly
where a child has been tested
multiple times. Repeated
exposure to the same measures
can produce learning effects,
artificially inflating performance
or obscuring decline. A
competent  neuropsychologist,
therefore, should have access to
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select instruments that are
appropriate to the child’s age,
language profile and ability
level.

Equally  important is the
qualitative dimension of testing.
As emphasised in the
discussion, how a child
approaches a task can be as
revealing as the score itself. A
child who immediately launches
into a maze task without
pausing may reveal impulsivity.
One who requires visible self-
regulation between subtests
may demonstrate limited
stamina or emotional control. A
young person who attempts to
complete complex reasoning
tasks entirely in their head
rather than using offered
strategies may expose
weaknesses in planning or



working memory. These behaviours provide insight into functional
capacity in everyday settings - something a standard score alone
cannot convey.

Dr Colbert also highlighted the importance of direct assessment by
the reporting expert. Personally conducting the testing allows the
neuropsychologist to integrate behavioural observation with
quantitative performance, strengthening interpretation and reducing
reliance on second-hand reporting. Where testing is delegated, some
of that qualitative richness may be lost.

For solicitors, the strategic lesson is to interrogate methodology, not
simply outcome. It is necessary to understand which tools were used,
why they were selected, who administered them, and whether
behavioural observations are integrated into the analysis. Reports that
reduce assessment to a schedule of scores without functional
interpretation may be vulnerable to criticism. In contrast, a report that
combines validated measurement with detailed observation is far
more likely to withstand scrutiny and provide meaningful assistance to
the court.
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The Central Role of
History and Context

The discussion made clear that
psychometric testing, however
carefully conducted, is only one

component of a robust
paediatric  neuropsychological
assessment.  Diagnosis  and
prognosis depend equally upon
thorough history-taking and
contextual understanding.

A meaningful assessment
requires exploration of the
child’s developmental history,
including early  milestones,
communication skills and
behavioural patterns. It also
requires careful consideration of
school functioning - not only
academic attainment, but social
integration, confidence as a
learner and behaviour in less
structured settings such as the
playground.
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A child who appears
academically stable may
nevertheless be socially
isolated, struggle with peer
relationships or demonstrate

subtle difficulties with reciprocal
interaction.

Family context s
significant. The

equally
discussion

acknowledged that intelligence
has heritable components.




Understanding parental educational background and employment
history can therefore assist in estimating likely but-for trajectory. In a
paediatric case, where there may be no established adult baseline,
family functioning becomes one of the few anchors available when
projecting future capacity.

Failure to explore this wider context risks weakening the causation
analysis. Without a clear picture of pre-existing vulnerabilities,
environmental influences and familial capacity, it becomes more
difficult to distinguish injury-related impairment from developmental
variation.

Strategically, this means that assessment cannot be confined to a
clinic room. Engagement with the school is essential. Direct liaison
with teachers, behavioural questionnaires completed across
environments, and integration of home and educational perspectives
allow the expert to triangulate information. Where a report relies
solely on isolated testing without contextual grounding, it may lack
the depth necessary to withstand scrutiny. In paediatric litigation, a
narrow assessment is rarely sufficient; the child must be understood
within the system in which they are developing.
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Causation: Complexity
and Overreach

brain injury and conditions such

Causation in paediatric
neuropsychology does not lend
itself to simple, linear
explanation. As discussed, the
developing brain is  best
understood not as a collection of
isolated regions but as a
complex, interconnected
network. Early disruption within
that system may produce effects
that unfold over time, influenced
by maturation, environmental

demands and individual
variability. Outcomes are
therefore heterogeneous; no

two children with superficially
similar injuries will present in
precisely the same way. This
complexity becomes even more
pronounced where pre-existing
conditions are present. The
overlap between acquired
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as ADHD, autistic spectrum
traits or cerebral palsy was
acknowledged during the
discussion.  Many of the
behavioural and
features seen following brain

executive

injury - impulsivity, rigidity,
attentional difficulty - are not
exclusive to trauma.
Disentangling what is

attributable to the index event
and what reflects pre-existing
vulnerability requires careful,
literature-informed reasoning.

In this context, the notion of
“reduced reserve capacity” is
particularly important. A child
with pre-existing
neurodevelopmental challenges
may have diminished capacity



to compensate or reorganise following further insult. The injury may
not create entirely new difficulties, but it may amplify or crystallise
vulnerabilities that would otherwise have remained manageable. The
medico-legal question then becomes one of degree, contribution and
interaction, rather than simple causation in isolation.

For solicitors, this complexity demands caution. Simplistic “all or
nothing” causation arguments are unlikely to withstand scrutiny.
Modifying variables must be addressed explicitly. Reports that
attribute outcome solely to a single lesion, a single test score, or a
single diagnostic label risk reductionism. At the same time, claimant
experts must avoid overstatement. The discussion warned against
fitting data to a narrative or overstating differences without
acknowledging normal population variation.

Balanced reasoning, grounded in the literature and transparent about
evidential limits, is ultimately more defensible. In paediatric cases,
credibility often lies not in certainty, but in demonstrating a careful and
proportionate analysis of a developing and inherently variable system.
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Common Expert Pitfalls

contextualisation, data can be
given unwarranted weight.

The discussion did not shy away
from acknowledging that
medico-legal neuropsychology
reports are not immune from
weakness. Several recurring
pitfalls were identified, each of
which has strategic implications
for those instructing and
scrutinising expert evidence.

One such weakness is
overreliance on a single metric.
Where complex developmental
functioning is reduced to a
narrow set of scores, the
resulting opinion may lack depth
and resilience. Similarly, failure
to consider normal baseline
variation can lead to overstated
conclusions. Differences
between subtest scores, for
example, may appear striking in
isolation but fall comfortably
within ordinary population
variability. Without proper
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The inappropriate selection of
testing floors was also
highlighted. If an instrument is
not well matched to the child’s
ability level, performance may
cluster at the lower end,
providing limited traction for
meaningful interpretation. In
such circumstances, apparent
deficits may reflect
methodological constraint rather
than true functional limitation.

Equally problematic is the
omission of qualitative
behavioural analysis. A report
that presents numerical outputs
without describing how the child

approached tasks - whether
impulsively,  hesitantly, with
visible self-regulation or

frustration - may miss critical
functional insight.



Reductionist localisation of dysfunction, attributing outcome solely to
a specific brain region without acknowledging network complexity,
further risks oversimplification.

Finally, insufficient acknowledgement of uncertainty can undermine
credibility. Paediatric neuropsychology, as repeatedly emphasised,
operates within a developing and heterogeneous system. Where
evidential gaps exist - for example, absence of school liaison or
incomplete developmental data - transparency about those limits
strengthens, rather than weakens, the report.

For solicitors reviewing expert evidence, the task is not merely to read
conclusions but to interrogate reasoning. Does the expert
acknowledge normal variation? Is baseline functioning properly
explored? Are pre-existing vulnerabilities analysed? Is developmental
timing factored into prognosis? Is uncertainty clearly articulated where
appropriate?

Experts who demonstrate intellectual discipline and candour about
evidential limits are more likely to withstand scrutiny. In contrast,
reports that overstate certainty or rely on narrow interpretation may
expose strategic vulnerabilities within the case.
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Timing: When to Assess

A child’s
executive profile unfolds across

If there is a single strategic
thread running through the
discussion, it is the importance
of timing. There is no rigid rule
as to when a paediatric
neuropsychological assessment
should occur, but the timing of
assessment can materially
influence prognosis and, in turn,
valuation.

Psychometric tools are available
from a very young age. As
noted, certain cognitive
measures can be administered
from as early as two years old.
Early assessment can therefore
identify foundational needs, for
example in communication or
motor development, and inform
early therapeutic intervention.
However, the availability of
testing does not automatically
equate to meaningful long-term
prognosis.
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cognitive and

developmental stages.
Executive functioning - planning,
inhibition, flexibility, organisation
- becomes progressively more
visible as environmental
demands increase. For that
reason, observation across key
developmental milestones s
often necessary before a
reliable view can be formed
about long-term capacity. The
transition to secondary school
was identified as a critical
juncture at  which latent
difficulties may crystallise.

Dr Colbert expressed a clear
preference to observe how a
child performs at or after high
school transition before offering
firm  prognostic conclusions.
This is not reluctance; it reflects
recognition that executive



demands at that stage provide a more accurate test of real-world
functioning.

For solicitors, the implication is strategic rather than purely clinical. It
may be appropriate to build staged assessments into litigation
timetables, to obtain interim evidence while acknowledging that final
prognosis remains contingent on further development. Where
pressure arises for definitive reporting before executive maturation
has been meaningfully tested, caution may be warranted.

In some cases, the most defensible answer to an early request for
long-term projection may simply be that further developmental
observation is required. In paediatric litigation, time is not merely
procedural - it is evidential.
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Reports That Withstand
Scrutiny

The discussion concluded with
reflection on what distinguishes
a neuropsychological report that
is merely descriptive from one
that is genuinely persuasive and

resilient under

examination.

Cross-

A strong report does more than
catalogue interview material and
list psychometric scores. It
organises disparate strands of
evidence - clinical interview,
behavioural observation,
quantitative testing, school input
- and constructs a coherent
model of the child within their
developmental and
environmental context. The task
is not simply to present Lego
blocks of data, but to assemble
them into a structure that makes
sense of the whole child.
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Such a report makes human
sense of the young person. It
integrates quantitative findings
with  qualitative  observation,
explains how test performance
translates into everyday
functioning, and projects likely
developmental trajectory with
appropriate caution. It moves
from measurement to meaning,
and from meaning to medico-
legal implication.

Conversely, vulnerability arises
where evidential foundations
are incomplete. Where the child
has not been directly assessed,
where school input is absent,
where testing is partial, or
where significant data gaps
remain, the resulting opinion
may be exposed under scrutiny.



As was acknowledged, an expert may feel most vulnerable precisely
when key contextual elements are missing.

For solicitors, this places a premium on evidential completeness.
Reports should be examined not only for what they conclude, but for
what they rely upon - and what may be absent. Identifying and
addressing gaps before trial is essential to ensuring that the opinion
presented is not only persuasive on paper, but resilient in the withess
box.
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Putting the Child at the
Centre

An important theme emerging
from the discussion was the
relative lack of dialogue
between medico-legal experts
and those engaged in day-to-
day rehabilitation and support.
Neuropsychological evidence
prepared for the purposes of
litigation can sometimes sit in
parallel  with, rather than
alongside, the work of
rehabilitation psychologists,
case managers and educational
professionals.

From a strategic standpoint, this
separation carries risk.
Paediatric brain injury cases are
not static disputes about past
loss; they concern evolving
developmental pathways. Where
medico-legal opinion is formed
in isolation from those managing
the child’s educational and
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therapeutic needs, there is
potential for a fragmented
understanding of  functional

reality.

The discussion suggested that
greater integration, where
appropriate, between Part 35
experts, rehabilitation teams
and educational professionals
may strengthen both the
litigation process and the child’s
long-term outcomes. Structured
dialogue can clarify how
cognitive findings manifest in
everyday life, reduce the
likelihood of siloed
assessments, and ensure that
recommendations are grounded
in practical feasibility.



For solicitors, this has implications for case strategy and damages
modelling. A coherent understanding of how neuropsychological
impairments translate into educational support needs, therapeutic
input and future supervision requirements supports more defensible
projections of loss. Conversely, where medico-legal conclusions are
disconnected from real-world management, inconsistencies may be
exposed.

Ultimately, paediatric brain injury claims are developmental cases.
They unfold over years, not months. Short-term snapshots, whether
clinical or educational, rarely tell the full story. Keeping the child at the
centre of the process requires recognising that the litigation timetable
must, where possible, accommodate the realities of growth,
maturation and evolving need.
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Strategic Caution and
Developmental Awareness

Paediatric brain injury litigation requires a level of strategic caution
that differs in kind, not merely degree, from adult claims. As the
discussion repeatedly illustrated, early reassurance can mislead.
Structural imaging may appear normal while functional compromise
persists. Positive primary school reports may conceal subtle executive
weaknesses that only emerge when developmental demands
intensify. Pre-existing vulnerabilities may interact with injury in
complex ways. And assessments conducted too early in a child’s
development may understate long-term impact.

The central lesson is developmental awareness. Paediatric
neuropsychology operates within a moving system. Cognitive,
behavioural and emotional capacities are not fixed at the point of
injury; they unfold across stages of maturation. Executive functioning
may not be fully tested until secondary transition, when planning,
flexibility and impulse control are no longer scaffolded by a primary
classroom environment.

For solicitors, this demands a disciplined and informed approach to
evidence. Methodology must be scrutinised.
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Reassuring early narratives should be examined rather than accepted
at face value. Secondary school transition should be recognised as a
potential evidential milestone. Assessments must be comprehensive
and contextual, integrating school, family and behavioural information.
Reductionist explanations - whether based on a single test score or a
single scan - should be approached with caution.

Above all, the absence of early deficit does not guarantee favourable
long-term outcome. Recognising that fact, and structuring litigation
strategy around the realities of developmental change, may ultimately
determine whether a settlement reflects the child’s true future needs
or falls short of them.
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How INNEG Supports Solicitors

INNEG helps solicitors simplify expert evidence in complex clinical
negligence claims.

Our national database includes 13,000+ vetted experts across 112
clinical disciplines, with records of each expert’s sub-specialisms and
interests. This allows us to source and nominate experts whose
experience aligns precisely with the issues in dispute.

Every enquiry is supported by a dedicated Analyst, providing a single
point of contact and continuity from initial discussion through to
expert nomination. By managing the expert sourcing process, we help
firms save time and reduce unrecoverable costs.

Whether you are dealing with complex birth injury, disputed
causation, or high-value clinical negligence claims, INNEG supports

you with focused, expert-led solutions.

Search our expert panel
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